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DECISION AND ORDER - DENYING BENEFITS

Statement of the Case

This proceeding involves a survivor's claim for benefits under the Black Lung Benefits Act, as
amended, 30 U.S.C. 8901 et seq. (hereinafter "the Act") and regulations promulgated thereunder.r The

L All applicable regulations which are cited are included in Title 20 of the Code of Federal Regulations, unless
otherwise indicated, and are cited by part or section only. Director's Exhibits are denoted as"DX-" and Employer's



Act and regulations provide compensation and other benefits to coa miners who are totally disabled due
to pneumoconiosis and their dependents. The Act and regulations define pneumoconios's (“black lung
disease” or "cod workers pneumoconiods') asachronic dust diseaseof thelungs and itssequela, induding
respiratory and pulmonary imparments arisng out of coa mine employment, including any chronic
pulmonary disease resulting inrespiratory or pulmonary imparment sgnificantly related to, or substantialy
aggravated by, dust exposure in cod mine employment. § 718.201.

Theminer’ sdamwas origindly filed with the Socid Security Adminigtration on Augugt 27, 1970
(DX 20-27). It was denied by that agency on April 30, 1971, May 1, 1972, and August 24, 1973.
Theregfter, the miner filed a clam with the Department of Labor on November 25, 1980 (DX 20-1). It
was denied by claims examiners on June 26, 1981 and March 6, 1992 (DX 20-20; DX 20-21). After
requesting a hearing onMay 1, 1992, the miner’s claim was referred to the Office of Adminigrative Law
Judgeson July 21, 1992 (DX 20-22; DX 20-28). However, the miner wrote a letter on September 12,
1992, expressing hiswish to withdraw hisclam (DX 20-25). Judge Gerald M. Tierney issued an Order
Allowing Withdrawal of Claim on October 7, 1992 (DX 20-27)>.

The miner died onMarch 31, 1998, and Clamant filed asurvivor's claim on August 6, 1999 (DX
1). Itwasdenied by aclamsexaminer on January 8, 2000, and Claimant appealed the denia on January
12, 2000 (DX 12; DX 15). The clam was referred to the Office of Adminigtrative Law Judgeson April
18, 2000 (DX 21). Both Claimant and Employer agreed to submit the claim for adecison on the record.
Accordingly, pursuant to my order dated August 31, 2000, the hearing was canceled and the parties were
givenuntil September 19, 2000 to submit deposition transcripts, and October 20, 2000 to submit dosng
arguments.

Director’ sExhibitsone (1) through twenty-two (22) and Employer’ s Exhibits one (1) through 9x
(6) are now received into evidence. Employer’s exhibit one is the report and curriculum vitae of Dr.
Richard L. Naeye. Employer’s exhibit two is the report and curriculum vitae of Dr. P. Raphadl Caffrey.
Employer’s exhibit three is the report and curriculum vitae of Dr. Stephen T. Bush.  Employer’s exhibit
four isthe report and curriculum vitae of Dr. Gregory J. Fino. Employer’s exhibit five is the report and
curriculum vitae of Dr. James R. Castle. Employer’s exhibit six isthe report and curriculum vitae of Dr.
EricaC. Crouch.

Subsequently, pursuant to the order of thistribund dated February 27, 2001, the Director and
Employer briefed the issues of whether the amendments of the regulatory provisions at §8718.104(d),
718.201(a)(2), 718.201(c), 718.204(a), 718.205(c)(5), and 718.205(d) would affect the outcome of this
clam. In accordance with Judge Sullivan’s opinionin Nat’| Mining Ass'n v. Chao, No. 00-CV 03086
(D.D.C., Aug 9, 2001, thistribund finds that they do not. The findings and conclusions thet follow are

Exhibits are denoted "EX-."
2 For unknown reasons, the numbering of DX 20 contains two exhibits labeled “DX 20-27.
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based uponanandyss of the entire record, together with gpplicable statutes, regulations and case law, in
relation to those issues which remain in subgtantid dispute. Because the miner was last employed in the
state of West Virginia the law of the United States Court of Appeds for the Fourth Circuit controls. See
Shupev. Director, OWCP, 12 BLR 1-200, 1-202 (1989) (en banc). SinceClamantfiledthisgpplication
for benefits after March 31, 1980, Part 718 applies.

ISSUES

Becausethe hearingwascancelled, the parties have not narrowed the issues. Thus, theissueslisted
on the Form CM-1025 are:

Whether the widow's daim wastimely filed?

How much cod mine employment has been established?
Whether the miner had cod workers pneumoconiosis?

Whether the pneumoconioss arase out of cod mine employment?
Whether the miner’ s death was due to pneumoconiosis?

Whether Clamant is an eigible survivor of the miner?

Whether the named employer is the responsible operator?

Nogh~WDNE

FINDINGS OF FACT, DISCUSSION, AND CONCLUSIONS OF LAW

Background, Timdiness, and Eligible Survivor

The miner, Hubert L. Wriston, was born September 28, 1923 and had an eighthgrade education
(DX 20-1). He married Clamant onJune 7, 1943, and there is no indication that she has remarried (DX
7). A Clamant who isthe surviving spouse of aminer is digible for bendfitsif sheis not married and was
dependent on the miner. §725.212(a). Aslongas Clamant was married to and livingwiththe miner at the
time of hisdesth, she is considered to have been dependent uponhim. §725.215(a). Thereisnoindication
that Claimant was not married to the miner or living with him at the time of his death on March 31, 1998.
Thus, | find that she was married to and dependent upon him and is his digible survivor. Section
725.308(a) providesthat “[t]hereis no time limit on the filing of adam by the survivor of aminer.” Thus,
thedam istimdy.

Length of Cod Mine Employment

The miner dleged twenty years of cod mine employment onhis 1980 damform(DX 20-1). On
his Employment History form, the miner listed Kingston/Pocahontas Coal Company, for whomhe worked
as a generd laborer from April 1942 to October 1947; Semet-Solvay Coal Company, aso known as
Allied Chemical Company, for whomhe worked from October 1947 to January 1954 as agenerd laborer;
and MilburnColliery Cod Company, for whom he worked as a mainline motor operator fromJune 1973
to July 1980 (DX 20-2). Thisamountsto eighteen years and ten months of such employment.
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The Socid Security records verify five years of cod mine employment with Kingston/Pocahontas
Coa Company from 1942 to 1947; 9x and one-quarter non-overlgpping years of cod mine employment
with Allied Chemica Company from 1947 to 1954; and four years of coal mine employment withMilburn
from 1973 to 1977 (DX 20-3; DX 4). A letter from Semet-Solvay States that the miner was employed
by it from April 6, 1942 to November 30, 1950 and again fromDecember 16, 1950 to January 30, 1954,
for atota of eeven years and eight months (DX 6). A letter from Milburn verifies seven years and one
month of employment with it from June 1, 1973 to July 22, 1980 (DX 5).

Based on a review of the evidence, this tribund credits the miner with five years of coa mine
employment with Kingston/Pocahontas Coal Company based on the employment history form as verified
by the Socid Security records, 9x years and three months of coa mine employment with Semet-
Solvay/Allied based on the employment history form as verified by the Socia Security records; and seven
years and one month of coal mine employment with Milburn Colliery Coal Company, based on the
employment history formascorroborated by theletter fromMilburnand the Socia Security records, which
ended three years before the miner ended his employment with Milburn.  Despite the letter from Semet-
Solvay thet it employed the miner for over eeven years, thistribund finds the miner’s completion of the
employment history form and the Socia Security records more probative. Thus, the Claimant has
established that the miner worked eighteenyears and four monthsin cod mine employment. This tribund
aso finds that Milburn Coalliery Company isthe properly designated responsible operator by whom the
miner was most recently employed as a cod miner for more than one yesr.

Medica Evidence
Chest X-ray Evidence®
Exh. No. Date of X-ray | Dateof Report | Physday Diagnosis
Qudifications
DX 20-27 | 2/2171 4/17/72 lllegible 0/0
DX 20-13 | 5/19/81 5/22/81 Danid/B 0/0
DX 20-12 | 5/19/81 7/13/81 Wheder/B,R | O/-

% The following abbreviations are used in describing the qualifications of the physicians; B = B-Reader and R =
Board-Certified Radiologist. Although the credentials of all these physicians are not in the record, judicia notice of
their qualificationsis taken in accordance with www.ABM S.org and the 2000 NIOSH B-reader list. See Maddaleni v.

Pittsburgh & Midway Coal Mining Co., 14 BLR 1-135 (1990).
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Exh. No. Date of X-ray | Dateof Report | Physdan/ Diagnoss
Qudifications
DX 20-33 | 12/31/90 /191 Dehgan Clear lungs
Exh. No. Date of X-ray | Dateof Report | Physdan/ Diagnosis
Qudifications

DX 20-29 | 12/30/91 12/30/91 Speiden/B,R 0/1; g/p; 6 zones

DX 20-20 | 12/30/91 2/15/92 Cole/B,R Completely negetive

DX 20-31 | 12/30/91 8/3/92 Spitz/B,R No evidence of cod workers
PNEUMOCONIOS'S

DX 20-32 | 12/30/91 8/9/92 Wiot/B,R No evidence of coa workers
pneumoconioss

DX 20-29 | 12/30/91 7124192 Shipley/B,R No evidence of coa workers
PNeUMOoCoNiosS's

DX 11 1/18/96 1/18/96 Lee/B,R Clear lungs

DX 11 9/17/96 9/17/96 Lee/B,R Chronic bronchitis

DX 11 12/5/97 12/5/97 Lee/B,R Someirregular pneumonic
infiltrationsin the right lower
lobe anteriorly; changes due to
some chronic bronchitisand
dight pulmonary emphysema;
may be some minima black
lung

DX 11 2/2/98 2/2/98 LeeBR, [rregular pneumonic
infiltrations are noted in the
right lower lobe




Medicd ReportsOpinions

Dr. IdaZ. Villanueva examined the miner on May 19, 1981 (DX 20-10). Based onamedica
history, ahistory of smoking one pack of cigarettes aday for ten years, endingin 1961, symptomatology,
an x-ray, a pulmonary function study, an EKG, a blood gas study, and a physicd examination, she
diagnosed bronchitis unrelated to cod mine dust exposure. She did not find pneumoconioss because of
the x-ray evidence and the pulmonary studies which showed no significant pulmonary dysfunction.

Dr. D. L. Rasmussen examined the miner on May 30, 1981 (DX 20-29). He consdered the
miner’s symptoms, performed a physical examination, relied on a twenty-year history of cod mine
employment, lagtly as amainline motorman, a history of never having smoked, and reviewed the results of
an x-ray, EKG, ventilatory studies, and blood gas studies. He found x-ray changes suggestive, but not
diagnogtic, of pneumoconioss. He could not exclude pneumoconiosis but noted no measurable loss of
respiratory function.

Dr. Rasmussenprovided aletter dated July 17, 1992, stating that based on his examinaionand
tests performed on December 30, 1991, he fdt the miner did not have any respiratory impairment (DX 20-
29). Hebdieved the miner had the respiratory capacity to perform hislast coad mining job asamotorman
and trackman.

The record contains miscellaneous medica records from Plateau Medica Center fromOctober
29, 1990 to January 17, 1991 (DX 20-33). These records make no mention of pneumoconioss, but do
reved that the miner suffered from hypertenson and a congenitaly smal right kidney.

The record contains office notes from the Fayette Clinic in Lochgelly, West Virginia, from
January 12, 1994 through February 2, 1998 (DX 11). These records reveal that the miner had his
gdIbladder removed and suffered fromdiverticulitis snustis, hypertension, arthritis, bronchitis, progtatitis,
and abdomind pain. Although the miner presented with shortness of breath on February 2, 1998, and a
masswas found inthe upper right lobe, along with pneumonia, no mention of pneumoconios's was made.

Therecord contains the officerecords of Dr. Charles Porterfield fromFebruary 1998 (DX 10).
OnFebruary 2, 1998, he considered a history of not having smoked for thirty years, complaints of burning
in the chest, a medicd hisory, an x-ray, a pulmonary function sudy, and a physicd examination. He
diagnosed right upper lobe rounded infiltrate which he thought was probably pneumonia OnFebruary 4,
1998, Dr. Porterfidd agan examined the miner. He considered a medicd history, symptomatology, a
history of never having smoked, twenty years of coal mine employment, ablood gassudy, and a physica
examinaion. Dr. Porterfield diagnosed right lower |obe pneumoniaand amass seen in theright upper lobe
of thelung. Because of thismass, the miner underwent aCT scan and aneedle-guided biopsy on February
5, 1998. Dr. Porterfidd felt the CT scan showed 9-cm. and 4.5-cm. masses representing metastatic
malignancies unless proven otherwise. He found no evidence of pneumothorax or pleura effusons. Dr.
S. Gerdd Koh examined the biopsy sample and diagnosed bronchogenic carcinoma, non-smal cdll type,
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congstent with poorly differentiated carcinoma.

Dr. Carl S. Larson attended the miner between February 5, 1998 and February 16, 1998 (DX
9). He considered a medicd higtory, the results of the CT scan and biopsy, a chest x-ray, a pulmonary
function study, a blood gas study, other laboratory work, and a physical examination. Dr. Larson
diagnosed hypercacemia due to either malignancy or hyperparathyroidism and non-smdl cdl carcinoma
of the right upper lobe. Dr. Larsonaso attended the miner during ahospita stay from February 26, 1998
to March 5, 1998. During that time, he considered a blood gas study, other lab work results, and a
physcd examinaion. His find diagnoses were: (1) severe dectrolyte imbaance and hypokaemia
secondary to diuretic therapy for hypercacemia; (2) hypercacemia; (3) non-smal cell carcinoma of the
right upper lobe of the lung; and (4) chronic obstructive pulmonary disease. Dr. Larson saw the miner
aganonMarch 10, 1998, at whichtime he noted complaintsof mid chest pain uponswalowing and falure
to eat for four days, amedica higtory, hisrecent hospital courses, twenty years of cod mine employment,
ahigtory of not smoking, and considered the results of aphysical examinaion. Dr. Larson diagnosed ora
candidias's, dehydration, non-smdl cdl carcinoma, and hypercacemia

Theminer died onMarch 31, 1998 (DX 8). Thecauseof desth waslisted asrespiratory failure
due to non-smdl cdl lung cancer, pulmonary embolism, pneumonitis, and chronic obstructive lung disease.
Dr. Larson, who completed the death certificate, dso listed hypercdcemia, maignant versus
hyperparathyroid, as another sgnificant condition contributing to desth but not resulting in the underlying
cause of desth.

Dr. Richard L. Naeye reviewed medica evidence on April 13, 2000 (EX 1). He considered
18.8 years of cod mine employment, mainly onaconveyer and cutting machine, but lastly as a motorman,
athirty to forty pack-year smoking history before quitting in 1961, amedica history, and the records from
Plateau Medicd Center, Southern West Virginia Clinic, ColumbiaRaeigh Generd Hospitd, Raeigh
Cancer Center, and Drs. Rasmussen, Wiot, Porterfield, and Larson. Dr. Naeye aso reviewed one glass
dide containing fourteen tiny pieces of right lung tissue from the needle-guided biopsy. Hefound afew
spots of adenocarcinoma but no evidence of pneumoconioss. Because he did not find pneumoconiosis
present, he opined that it could not have hastened the miner’s death. Dr. Nagye averred that death was
due to complications of lung cancer. Dr. Naeye is board-certified in anatomic and clinica pathology.

Dr. P. Raphael Caffrey reviewed evidence on April 26, 2000 (EX 2). He considered an
accurate employment history and smoking history, medica recordsfromDrs. Villanueva, Rasmussen, and
Porterfidd, the Plateau Medica Center and Raleigh General Hospitd, nine x-ray interpretations from1981
through 1997, Dr. Koh's pathology report, the degth certificate, Dr. Naey€e' s report, and the pathology
dide. Dr. Caffrey found moderate to poorly differentiated non-smdl cell carcinoma based on the dide.
Dr. Caffrey was unable to makethe diagnosis of coal workers' pneumoconiosis, but since no autopsy was
done, he fdt it was possible he had amild degree of smple cod workers pneumoconioss. Because the
miner had norma blood gas and pulmonary functionstudiestenyears after leaving coal mining, Dr. Caffrey
opined that the miner’swork as acod miner did not cause, contribute, to, or hastenhisdesth. Rather, he
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found that death was due to a very mdignant carcinoma of the lung caused by smoking. Dr. Caffrey is
board-certified in anatomic and clinical pathology.

Dr. StephenT. Bushreviewed medica evidenceonMay 10, 2000 (EX 3). Hereviewed dl the
evidence noted by Dr. Caffrey and Dr. Caffrey’s report. He opined that the miner did not have
pneumoconioss and that the disease did not contribute to or hasten his death. Rather, he opined that the
miner died asaresult of carcinoma of the lung with metastases to the lymphnodesand ribs. He added that
the miner suffered no chronic repiratory impairment prior to death. Hisweaknessjust prior to death was
due to complications of chemotherapy. Dr. Bush is board-certified in clinical and anatomic pathology as
well as medica microbiology.

Dr. Gregory J. Fino reviewed the medica evidence on June 13, 2000 (EX 4). Hereviewed al
the medical evidence of record to date, including the reports of Drs. Nagye, Caffrey, and Bush, aswel as
all the reported coal mine employment and smoking histories. He concluded that the objective evidence
was insufficient to judtify adiagnosis of Smple cod workers pneumoconioss. He opined that the miner
did not suffer froman occupationaly acquired pulmonary condition and found no respiratory impairment.
Dr. Fno opined that the miner died as a result of lung cancer and added that coal mine dust inhdation
neither caused, contributed to, nor hastened his death. He added that the miner would have died as and
when he did even if he had never stepped foot inamine. Dr. Fino is board-certified in interna medicine
and pulmonary disease.

Dr. JamesR. Cadlle reviewed the medical evidence on June 15, 2000 (Ex 5). He reviewed dl
the medica evidenceto date except for Dr. Fino’sreport. He concluded that the miner did not suffer from
coal workers' pneumoconioss. He aso opined that the miner did not have any significant pulmonary
imparment during his life that was related to coal mine employment. Dr. Castle opined that the miner died
because of lung cancer which was not related to coal mine employment or coal dust exposure, and that the
death was neither caused by, contributed to by, nor hastened in any way by cod mine employment. Dr.
Cadtle added that the miner would have died as and when he did even if he had never worked as a coal
miner. He attributed the cancer to smoking. Dr. Castle is board-certified in interna medicine and
pulmonary disease.

Dr. EricaC. Crouchreviewed medica evidence onJune 19, 2000 (EX 6). Sheconsideredthe
glass dide containing lung tissue from the needle-guided biopsy and the corresponding surgical pathology
report, miscellaneous medica records, and occupational records. She aso reviewed the reports of Drs.
Caffrey, Bush, and Naeye. She found non-smdl cell carcinoma of the lung and opined that the materids
were insuffident to establish or refute a diagnods of pneumoconiosis. She pointed out that the medica
records provided no compelling radiographic or dinicd evidence of pneumoconioss. Dr. Crouch opined
that any respiratory imparment prior to deeth was most likely attributable to lung cancer. Thus, shefound
no evidenceto indicatethat coal dust exposure contributed to or hastened the miner’s death. Dr. Crouch
is board-certified in anatomic pathology.



Concdlusions of Law and Discussion

Exigence of Pneumoconioss

Section 718.202(a) provides four bases for finding the existence of pneumoconioss. (1) a
properly conducted and reported chest x-ray; (2) a properly conducted and reported biopsy or autopsy;
(3) reliance upon certain presumptions which are set forth in 88718.304, 718,305, and 718.306; or (4)
the findings by a physician of pneumoconioss as defined in § 718.201 which is based upon objective
evidence and areasoned medica opinion.

There are thirteen x-ray readings in evidence based on eight x-rays. Eleven readings were by
B-readers, and ten of those B-readers are d so board-certified radiologists. See Scheckler v. Clinchfield
Coal Co., 7 BLR 1-309 (1984). Only one x-ray evenmentioned the possibility of pneumoconioss. Dr.
Leefdt the December 5, 1997 x-ray may have shown minima black lung. However, the later film taken
February 2, 1998 and read by Dr. Lee did not note the possibility of the disease. Becausetheonly mention
of pneumoconiossis sated in terms of possibility, the most recent film did not find pneumoconioss, and
the overwheming weight of the evidence by the best-qualified readers is unanimoudy negative, this tribuna
finds that the x-ray evidence does not establish the existence of pneumoconiosis under §718.202(a)(1).

Under §718.202(a)(2), a biopsy or autopsy conducted and reported in compliance with
§718.106 may be the basis for afinding of the existence of pneumoconioss. Inthis case, aneedle-guided
biopsy of lung tissue wasconducted onFebruary 5, 1998. Dr. Koh diagnosed non-smdll cell bronchogenic
carcinoma. Drs. Naeye, Caffrey, Bush, Fino, Castle, and Crouch concurred inthat finding. None of these
physicians found pneumoconios's, dthough Drs. Caffrey, Castle, and Crouch pointed out that the sample
was insufficient to rule in or rule out that diagnods. Given the unanimity of opinion, this tribund finds that
the biopsy evidence fails to establish the existence of pneumoconioss.

Section 718.202(a)(3) provides that it shdl be presumed that the miner is suffering from
pneumoconioss if the presumptions described in 88718.304, 718.305, or 718.306 are applicable. Since
there is no x-ray evidence of complicated pneumoconiosis in the record, 8 718.304 does not apply.
Section 718.305 isinagpplicable because the dam was filed after January 1, 1982. Section 718.306 isnot
relevant Snceit isto be used in connection with the claims of miners who died before 1978.

Pursuant to § 718.202(a)(4), reasoned medica opinions can aso establish the existence of
pneumoconioss. None of the examining or reviewing physcians diagnosed pneumoconiosis. No mention
of the presence or absence of the disease was made by Drs. Porterfield or Larson, or by physcians at the
Plateau Medica Center or the Fayette Clinic. Drs. Villanueva, Naeye, Bush, Fino, Castle, and Crouch
gpecificdly did not find pneumoconiosis. Dr. Rasmussen could not exclude pneumoconiod's, opining that
the x-ray changes were suggestive, but not diagnostic, of the disease. Similarly, Dr. Caffrey opined that
it was possible the miner had amild degree of Smple coal workers' pneumoconiosis Since no autopsy was
done to rule out the disease, but none of the evidence he reviewed reveded the presence of the disease.
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| find the opinions of Drs. Rasmussen and Caffrey—to the extent they might support a finding of coa
workers pneumoconiosis—too equivocal to be credited. They arenot stated in terms of reasoned medical
probability and are Smply too indefinite to be credited. See Justice v. ISland Creek Coal Co., 11 BLR
1-91 (1988). The opinions of Drs. Nagye, Bush, Fino, Cagtle, and Crouch are well documented and
based on a review of the medica evidence, which has provided them with a broad base from which to
draw their conclusons. See Perry v. Director, OWCP, 9 BLR 1-1 (1986). These five physiciansaso
maintain superior qudificationsinether pathology or pulmonary disease, and thistribund, therefore, defers
to their opinions. See Scott v. Mason Coal Co., 14 BLR 1-38 (1990); Wetzel v. Director, OWCP, 8
BLR 1-139 (1985). Dr. Villanueva s opinion also persuades this tribuna becauseit iswell documented
and supported by the objective medical evidence. The x-ray on which she relied was confirmed as
negative by Dr. Whedler, a B-reader and board-certified radiologist. Accordingly, this tribund finds that
the medica opinion evidence does not support afinding of pneumoconioss.

Upon consideration of dl the evidence under §718.202, this tribund finds that Clamant has
faled to establishthat the miner suffered from coa workers' pneumoconiosis. Seeldand Creek Coal Co.
v. Compton, 211 F.3d 203, 2000 WL 524798 (4" Cir. 2000); Penn Allegheny Coal Co. v. Williams,
114 F.2d 22, 24-25 (3d Cir. 1997).

Causation

In addition to establishing the presence of pneumoconios's, aclaimant must also establish that
the miner's pneumoconioss arose, a least in part, out of his cod mine employment. Pursuant to
§718.203(b), a damat is entitled to a rebuttable presumption of a causal relationship between
pneumoconioss and the miner’ scoal mine employment if the miner worked for at least ten years as a coa
miner. In the ingant case, Clamant established eighteen years and four months of qudifying cod mine
employment. Thus, had Claimant established the existence of pneumoconios's, she would have also been
entitled to invoke the rebuttable presumption that the miner’s pneumoconios's arose from his cod mine
employment under the provisions of §718.203(b). However, because she hasnot established theexistence
of pneumoconiog's, theissueis moot.

Death Due to Pneumoconiosis

Sincethisdam involves asurvivor's dam filed after June 30, 1982, benefits are payable only
if the miner's desth was due to pneumoconiosisif any of the following criteria are satisfied:

1. Where competent medica evidence established that pneumoconiosis was the cause of the
miner’s degth, or

2. Where pneumoconiosiswas asubstantialy contributing cause or factor leading to theminer's
death or where the death was caused by complications of pneumoconios's, or
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3. Where the presumption set forth at Section 718.304 is applicable.

4. However, survivors are not digible for benefits where the miner's desth was caused by a
traumétic injury or the principa cause of death was amedical condition not related to pneumoconios's,
unless the evidence establishes that pneumoconiosis was a substantially contributing cause of death.

§ 718.205(c). Pneumoconioss is a “subgantidly contributing cause” of aminer’sdegth if it hastens the
miner’s death. §718.205(c)(5).

Dr. Larson, who signed the death certificate, listed the cause of degth as respiratory faluredue
to non-amd| cdl lung cancer, pulmonary embolism, pneumonitis, and chronic obstructive lung disease. He
asoliged hypercacemia, maignant versus hyperparathyroid, as another significant condition contributing
to death, but not resulting in the underlying cause of death. Drs. Naeye, Caffrey, Bush, Fino, Castle, and
Crouch opined that pneumoconios's did not cause, contribute to, or hasten the miner’s death. They
attributed his desth to lung cancer.

Thus, none of the evidence supports any link between the miner’s death and coa workers
pneumoconiosis. Dr. Larson’s opinion is convincing because he attended the miner during his last two
hospital vistsand was, thus, very wel familiar with hisfind condition. See Schaaf v. Matthews, 574 F.2d
157, 160 (3d Cir. 1978). He aso based hisdetermination on accurate smoking and employment histories,
aswdl as physica examinations and objective |aboratory data, whichqudifieshisopinionas wel reasoned.
See Perry, 9 BLR 1-1. The opinions of Drs. Naeye, Caffrey, Bush, Fino, Castle, and Crouch are
convincing for the reasons stated above. For these reasons, and because the opinion is unanimous, this
tribuna concludesthat Clamant hasfaled to establish that her husband's death was due to or subgtantialy
contributed to by pneumoconios's, and that her claim for benefits must be denied.

Attorney's Fees
The award of an attorney's fee under the Act is permitted only in cases in which Clamant is
found to be entitled to the receipt of benefits. Since benefitsare not awarded inthis case, the Act prohibits
the charging of any fee to Claimant for representation services rendered to her in pursuit of her clam.
ORDER
The clam of Margaret Wriston for black lung benefits under the Act is hereby denied.
A

EDWARD TERHUNE MILLER
Adminigrative Law Judge
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NOTICE OF APPEAL RIGHTS: Pursuant to 20 C.F.R. § 725.481, any party dissatisfied with this
Decison and Order may apped it to the Benefits Review Board within 30 (thirty) days from the date of
this Decision by filing a Notice of Appea with the Benefits Review Board at P.O. Box 37601,
Washington, D.C. 20013-7601. A copy of thisnoticemust aso beserved on Donald S. Shire, Associate
Solicitor, Room N-2117, 200 Congtitution Avenue, N.W., Washington, D.C. 20210.
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